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Executive Summary 

This is the submission of the Ktunaxa Nation Council to the BC Environmental Assessment Office (“EAO”) 

with respect to the question of whether or not the Jumbo Glacier Resort project (the  

“Project”) has been “substantially started” as of October 12, 2014. 

We are making this submission because the Project will have profoundly negative impacts for our 

religious beliefs and practices, with resulting significantly negative impacts to Ktunaxa identity and 

culture, infringing both our Aboriginal rights protected under s. 35 of the Constitution Act, 1982 and our 

rights under s. 2(a) of the Charter of Rights and Freedoms. The ski resort will also negatively impact and 

infringe upon other Ktunaxa s. 35 Aboriginal rights. 

The information in this submission (with attachments) leads to only one possible inescapable 

conclusion: that the Jumbo Glacier Resort, as of October 12, 2014, was very far from “substantially 

started.”  Key considerations are as follows: 

 The legal tests are clear. Justice Macintosh (in Taku River Tlingit First Nation v. British Columbia) 

held that: (i) the focus should be on physical activities affecting the land environmentally, and 

which have a long-term impact on the site;1 and (ii) that it is important to consider “structures” 

which will be in place for the duration of the Project. 

 The Project, whether considered at full build-out or the completion of Phase 1, is very large and 

complex with many components and elements.  Full build-out includes 26 components with at 

least 172 elements (e.g. buildings); completion of Phase 1 includes 24 components and 72 

elements.  Within this Project scope, all that has been achieved is very limited progress on two 

buildings and one ski lift, plus one water well drilled. 

 The Controlled Recreation Area cannot be accessed for any recreational or other purpose other 

than by helicopter or high clearance 4WD vehicle.  Pre-existing recreational uses have been 

compromised by the establishment, without infrastructure, of the Controlled Recreation Area. 

 The Proponent has had 19 years to undertake field studies, surveys and detailed design work, 

and 3 construction seasons (since the formal approval of the Master Development Agreement) 

to start work on the project.  Despite this, detailed, site-specific design work does not appear to 

have started until June 2014 and construction within the Controlled Recreation Area only 

started approximately 1 month before the October 12, 2014 “substantially started” deadline. 

                                                           
1
 Taku River Tlingit First Nation v. British Columbia, 2014 BCSC 1278, paras. 34 and 39. Paragraph 34 states as 

follows (emphasis added): “The object of the Environmental Assessment Act is the protection of the 
environment.  The definition of a project, therefore, is intended to address primarily physical activities affecting 
the land environmentally, as contrasted with bureaucratic activities, for example, which do not.  Thus, in deciding 
whether a project has been substantially started, the decision maker should focus less on the permits which have 
been granted, and the money expended, as two examples, and more on what has taken place physically at the 
site, on the ground, as it were.” 
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 The minimal construction that has been achieved was undertaken out of compliance with the BC 

Environmental Assessment Act as at least 3 pre-construction commitments had not been 

initiated at the time of construction. 

 The daylodge site was hurriedly relocated between late August and mid-September to a site: (a) 

for which the Proponent does not have a Land Act tenure (and therefore the slab for the 

daylodge may have been illegally constructed in that location); (b) which appears to be exposed 

to avalanche risk; and (c) for which no pre-construction geotechnical assessment was 

undertaken. 

 The concrete pads which have been poured for both the daylodge and the service building are 

not load bearing, do not constitute a foundation and may have to be removed in order to 

construct the specified micropile foundations. 

Legal analysis regarding “substantially started” 

The facts related to the present situation are well known. On October 12, 2004, the Province of British 

Columbia issued an environmental assessment certificate (“EAC”) to Glacier Resorts Ltd. (“Glacier” or 

the “Proponent”) to develop a large ski resort, the Project, in the Jumbo Valley approximately 55 

kilometres west of Invermere, BC.  We understand this location to be Qat’muk, the home of the Grizzly 

Bear Spirit – an area integrally connected to Ktunaxa citizens and vitally important for our spiritual 

beliefs and religious practices. The Project will have profoundly negative impacts for our religious beliefs 

and practices, with resulting significantly negative impacts to Ktunaxa identity and culture, infringing 

both our Aboriginal rights protected under s. 35 of the Constitution Act, 1982 and our rights under s. 

2(a) of the Charter of Rights and Freedoms. The ski resort will also negatively impact and infringe upon 

other Ktunaxa s. 35 Aboriginal rights. 

By letter dated December 8, 2008, Glacier applied for an extension of the EAC. On January 26, 2009, the 

EAC was extended by five years, to October 12, 2014. In accordance with s. 18(5) of the Environmental 

Assessment Act, [SBC 2002] Chapter 43, if the Project has not been “substantially started” by October 

12, 2014, the EAC will expire.  

The definition of “substantially started” does not appear in the Environmental Assessment Act. Guidance 

on what counts as “substantially started” within the meaning of the Act can be found in the British 

Columbia Supreme Court’s decision in Taku River Tlingit First Nation v. British Columbia, 2014 BCSC 

1278. There, Justice Macintosh held that the focus should be on physical activities affecting the land 

environmentally, and which have a long-term impact on the site.2  

He provided further guidance by stating that it is important to consider “structures” which will be in 

place for the duration of the Project.3   We submit that Justice Macintosh’s use of the word “structures” 

indicates not only something tangible and constructed, but more than the mere suggestion of a building, 

or one that has barely begun. 

                                                           
2
 Taku River Tlingit First Nation v. British Columbia, 2014 BCSC 1278, paras. 34 and 39.  

3
 Ibid, para. 35. 
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While in Taku River Tlingit, Justice Macintosh does refer to the BC Environmental Assessment Office’s 

User Guide as an interpretive aid,4 it is clear that he did so primarily to support his own understanding 

that any decision on whether a project has been “substantially started” must focus on the project’s 

physical structures. This is clear because he mentions the User Guide after his emphasis (now law) on 

the physical and tangible aspects of a project rather than permits granted and money expended. 

Therefore, in light of Taku River Tlingit, the User Guide’s suggested question regarding whether there 

has been a significant investment of time, effort and resources to physically develop one or more main 

project elements is no longer applicable to a substantially started decision. The time, effort and 

resources spent on a project are not the points of focus.5 We trust that the Minister will agree, and that 

the reference to these matters in the letter dated October 2, 2014 from the Environmental Assessment 

Office to the Ktunaxa Nation Council was in error, as is its continuing inclusion in the User Guide on the 

Environmental Assessment Office’s website (Tab 7). We note in this regard that we were advised that 

the User Guide has yet to be amended in response to the Taku River Tlingit decision.  

In the alternative, while the Ktunaxa Nation Council does not believe that any weight should be 

accorded to the time, effort and resources spent on substantially starting a project (particularly in light 

of Justice Macintosh’s comments in Taku River Tlingit and the time sensitive nature of an EAC6), any 

consideration given to these factors should be extremely limited.  We also submit that there cannot 

have been a significant investment of time, effort and resources into physically developing the Project 

given that detailed planning for the work that has been done to date appears to have begun only in June 

or July of 2014, just a few short months before the EAC expired on October 12, 2014. Planning was quite 

evidently done at the last minute. We note that the Proponent’s drawings for the service building are 

dated only August 20, 2014, the building permit application was signed on September 30, 2014 (it does 

not indicate when it was actually received by the Jumbo Glacier Mountain Resort Municipality), and the 

building permits for the daylodge and service building were issued on September 24, 2014 and October 

3, 2014, respectively.7 It is worth noting as well that the “building permits” actually issued were for not 

for the actual building, but for the foundations only.8  Furthermore, we note that the two concrete slabs 

                                                           
4
 Ibid, para. 41. 

5
 Paragraph 41 in Taku River Tlingit states as follows (emphasis added): “I would note that the user guide, in this 

case, corroborates the legislative focus on long-term, physical works as the main object of the "substantially 
started" analysis.”  
6
 Paragraphs 19 and 20 of Taku River Tlingit states as follows (emphasis added): “19. A review of those subsections, 

and s. 18 as a whole, shows how time-sensitive the legislature is about environmental approvals.  Under s. 18(1), 
there is a deadline for substantially starting.  Under s. 18(3), a deadline extension cannot be obtained without the 
application being reviewed at a senior level.  Section 18(4) allows only a single extension, and then for no more 
than five years.  20. As will be seen, s. 18(5) further demonstrates the importance of getting on with projects 
within a reasonable time after their initial approval.” 
7
 Jumbo Glacier Service Building (Cover Sheet); Permit Application, Building Department, Jumbo Glacier Mountain 

Resort Municipality, signed September 30, 2014; and letters dated September 24, 2014 and October 3, 2014 from 
Jumbo Glacier Mountain Resort Municipality to Glacier Resorts Ltd. 
8
 Building Permits dated September 24, 2014 and October 3, 2014, attached to letters of same dates from Jumbo 

Glacier Mountain Resort Municipality to Glacier Resorts Ltd. 
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that have been poured do not contribute in any way to the structural support of the buildings, so they 

do not constitute foundations.     

As this submission highlights, there are many components to the planned Project, considered either at 

full build-out or even just at Phase 1. On this issue we submit that the Minister’s decision must be made 

within the context of the Project at full build-out rather than only the Phase 1 components of it. This is 

because the EAC was issued in relation to the entire Project, a defined term in the original EAC, not just 

for Phase 1.9 All consultations with the Ktunaxa Nation Council and environmental planning regarding 

the project were for its entirety, not only one phase of it. Thus, a determination at this point regarding 

“substantially started” must also be made in relation to the entire Project at full build-out. 

Additionally, as emphasized in Taku River Tlingit, EACs are meant to be time sensitive.10 This is because 

the object of the Environmental Assessment Act is the protection of the environment,11 and 

environmental factors change over time, as does our knowledge about the environment in specific 

project locations and regions. This is why the Environmental Assessment Office’s focus, when it 

considered whether to extend the EAC, was on whether there had been “any material and specific 

changes in circumstances since the original EA review that could impact the conclusions reached in the 

Certificate”12 The focus was on changes in circumstances regarding the entire project, not just one phase 

of it. Indeed, the Environmental Assessment Office’s User Guide states that one of the questions to be 

considered in the context of a “substantially started” decision is as follows: 

Does the activity amount to a significant or important step to develop the overall project, or is 

the activity considered ancillary, secondary, or temporary?13 (emphasis added)  

If a proponent were able to start just a very limited amount of one phase of a much larger multi-phase 

project, the proponent could conceivably do nothing more for decades while nevertheless indefinitely 

preserving its right to build the larger project at full build-out. This is notwithstanding the fact that 

environmental conditions at that project site, and our knowledge about them, can change (even 

significantly) from those existing at the time the project’s EAC was first issued. The ability to tie up land 

indefinitely is contrary not only to the intention of the Environmental Assessment Act, but also to the 

requirement that when the Responsible Minister disposes of Crown land, s/he do so in the public 

interest.14 It is clearly not in the public interest that Crown land be tied up indefinitely in this manner.   

                                                           
9
 See item “A”, EAC October 12, 2004: “The Proponent proposes to develop the Jumbo Glacier Resort Project (the 

“Project”), which comprises a year-round ski resort in the Jumbo Creek valley approximately 55 km west of 
Invermere.” See also August 3, 2004 Recommendations of the Executive Director and Reasons for 
Recommendations for the Jumbo Glacier Resort Project. 
10

 Taku River Tlingit, paras. 19-20, as set out in footnote 5 above. 
11

 Ibid, para. 34. 
12

 January 30, 2009 letter from Archie Riddell, Project Assessment Director, to Oberto Oberti (Tab 6). 
13

 User Guide, Environmental Assessment Office, March 2011, p. 39 (Tab 7). 
14

 Land Act, [RSBC 1996] Chapter 245, s. 11. 
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An example of just one environmental factor, or our knowledge about it, which has changed significantly 

since 2004 is the estimated carrying capacity for grizzly bear subpopulations in the resort area and 

region. This information began to come to light in 2007, and was apparently considered by the 

Environmental Assessment Office before the Province of British Columbia extended the EAC in January 

of 2009. Summarized, this new information was that the estimated carrying capacity for a key anchor 

grizzly bear subpopulation unit was at 54 percent rather than the 93 percent estimate at the time the 

EAC was issued in October of 2004.15 New and reliable scientific information put related grizzly bear 

subpopulations at 20, 44, and 46 percent of their estimated carrying capacity.16 Fifty percent is 

considered by the Province of British Columbia to be the threshold for threatened status.  

Other new information is that a proposed large Wildlife Management Area near the ski resort is just 10 

to 22 percent of what is actually required to begin to mitigate the negative effects of the Project on 

grizzly bear subpopulation units, even with the Proponent’s grizzly bear management plan in place.17 

Since 2004 – and even 2009 when the EAC was extended – significant new information has come to light 

about the importance of grizzly bear subpopulation connectivity, the importance of connectivity for 

grizzly bears between best habitat patches just north and south of the Project, and how the Project will 

likely undercut that connectivity by becoming a population sink for the bears.18 These new facts have 

not been challenged, contradicted or refuted by any grizzly bear biologist in North America. The 

assertion that the proposed Wildlife Management Area contains too little land to properly mitigate the 

Project’s negative impact on grizzly bears was supported by BC’s own leading grizzly bear biologist, Dr. 

Bruce McLellan.19  

The Ktunaxa Nation Council presents the above summary of this post-2004 information: (a) for the 

Minister’s benefit; (b) as one of many examples of why EACs are time sensitive (i.e. a project which has 

not been substantially started cannot exist indefinitely given the importance of protecting the 

environment and changes in environmental conditions and our knowledge about them); and (c) to 

demonstrate why a “project” within the meaning of the decision to be made pursuant to s. 18(5) of the 

Act must be considered in light of the entire project rather than one of several phases.  

The Ktunaxa Nation Council attaches the submission prepared by Ecojustice on behalf of Wildsight and 

the Jumbo Creek Conservation Society (Tab 2).  On this particular issue – whether or not the project has 

been "substantially started" within the meaning of s. 18(5) of the Environmental Assessment Act – we 

support the right of Wildsight and the Jumbo Creek Conservation Society to make submissions, and we 

                                                           
15

 “Consequences to the Purcell Mountain Grizzly Bear from the Proposed Jumbo Glacier Resort: A Response to the 
Wildlife Management Area Proposal”, Dr. Michael Proctor, January 2012, p. 3 (Tab 9). 
16

 “Abundance and Density of Central Purcell, South Purcell, Yahk, and South Selkirk Grizzly Bear Population Units 
in Southeast British Columbia”. Proctor, M; Boulanger, J; Nielsen, S.; Servheen, C; Kasworm, W.; Radandt, T; and 
Paetkau, D. March 2007. Table 8, p. 18 (Tab 8). 
17

 See note 14 above, pp. 5-7. 
18

 “Consequences to the Purcell Mt. Grizzly Bear from the Proposed Jumbo Glacier Resort”, Dr. Michael Proctor, 
November 2012. Figure 4, p. 37 (Tab 10). 
19

 Undated 2012 letter from Dr. Bruce McLellan, Senior Wildlife Research Ecologist (Ministry of Forests, Lands and 
Natural Resource Operations), to Bill Green, Ktunaxa Nation Council (Tab 11). 
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trust that the Minister will give them serious consideration. We note as well that Wildsight and the 

Jumbo Creek Conservation Society helped with the hiring, instruction and payment of the report by Cal 

Meiklejohn. The Ktunaxa Nation Council also adopts the factual and legal submissions of these identified 

societies. 

Our understanding of the Project 

Appendix A of the Project Assessment Report (2004) prepared by the Environmental Assessment Office 

with respect to the Project includes ‘Transition Order #02-09’ which established the reviewability of the 

Project under the Environmental Assessment Act S.B.C. 2002.  The Transition Order (clause G) describes 

the Project as follows: 

“The Project includes the design, construction and operation of the following on-site and off-site 

facilities: 

 Ski runs, including circulation corridors; ski lift system; ski run maintenance facilities; 

rescue facilities; ski lodge: ski village; hotels, condominiums, townhouses, chalets, single 

family dwellings; road system; water supply systems for all on-site components; solid 

waste disposal system for all on-site components, including on-site (and if necessary, 

off-site) disposal facilities and systems; liquid waste disposal systems for all on-site 

components, including on-site (and if necessary, off-site) disposal facilities and systems; 

and  

 An access road from Invermere to the proposed resort, with particular focus up-valley 

from the Panorama ski resort; bridges along the access road; related facilities such as 

gravel/borrow pits and maintenance yards (if any); proposed off-site parking facilities 

(e.g. near the Mineral King mine site); the proposed electric transmission line hook-up 

to the integrated grid; telephone communications; any other project components for 

which an off-site location is proposed; and relevant operational, environmental design 

and public safety considerations.” 

The above project description is repeated in the ‘EA Review Procedures’ section of the Executive 

Summary of the “Jumbo Glacier Resort Project – Assessment Report”. 

The Jumbo Glacier Resort 2010 Master Plan also contains descriptions of the project, including a vision 

statement:  

“To provide the only North American lift access to high-alpine glaciers and mountains for year-

round skiing and spectacular sightseeing via a boutique-sized, high quality resort designed in an 

authentic mountain character in accordance with sustainable development principles and 

designs, and supported by a First Nations heritage theme.” 

The Master Plan also summarizes the physical components of the project: 
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“The project consists of several interrelated components: a Glacier Dome gondola and 

viewpoint, summer skiing and sightseeing at Glacier Dome and at the Jumbo-Commander-

Farnham major glacier ski area, an integrated pedestrian oriented base area containing hotels, 

condotels, townhomes, condominium units, single family chalets, supporting commercial 

facilities (restaurants, retail outlets and tourist facilities), an interpretive centre and 

environmental monitoring station and a Guest Relations Centre.” 

The Master Plan goes on to emphasize “A Sightseeing Focus: The Glacier Dome Gondola and Teahouse”: 

“The Glacier Dome gondola, together with the aerial tram to Jumbo Glacier, will be the 

centrepiece of the project.  The gondola will rise to 3,000 metres (9,842 feet) to reach a 

stunning view of the mountains and of the Lake of the Hanging Glacier.” 

The Master Plan describes three phases for the full development of the project. 

Timeline 

The timeline for this project is well-known20: 

 March 1991: Pheidias Project Management Corporation submits proposal under Commercial 

Alpine Ski Policy; 

 March 1993: BC accepts proposal and grants sole Proponent status to Glacier Resorts; 

 July 1995: Submission by the Proponent of the Jumbo Glacier Alpine Resort Application for a 

Project Approval Certificate.  Interim Agreement between Proponent and Province enables 

access to the site for project design, investigation and monitoring work; 

 May 1998: Final Project Report Specifications issued by the BC Environmental Assessment 

Office; deadline for submission of Project Report specified as December 31, 2003; 

 Proponent takes full five years to develop the full Project Report. Submitted to the EAO on 

December 30, 2003; 

 9.5 months later, the responsible minister announces approval of the project under the BC 

Environmental Assessment Act; 

 2006: Proponent publishes draft Resort Master Plan prior to any consultation with the Ktunaxa 

Nation Council, in contravention of a condition of the Environmental Assessment Certificate 

(EAC); 

 July 2007: BC government approves the Resort Master Plan; 

 January 2009: Environmental Assessment Office extends EAC for Jumbo Glacier Resort project to 

October 12, 2014; 

 March 2012: BC government approves Master Development Agreement between BC and the 

Proponent.  This enables the Project to proceed; 

                                                           
20

 The information for this summary is taken from ‘Skeleton Chronology’ section of the Written Argument of the 
Minister of Forests, Lands and Natural Resource Operations in Ktunaxa Nation Council v. British Columbia (Forests, 
Lands and Natural Resource Operations), Docket S128500, Vancouver Registry. 
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 November 30, 2012: The Ktunaxa Nation Council submits an application for Judicial Review of 

the approval of the Master Development Agreement.  Notably, while the Petition included a 

request for an injunction against construction of the Project, the KNC did not ultimately seek any 

injunction; 

 April 3, 2014: BC Supreme Court rejects KNC application for judicial review; and 

 Early July, 2014: Copies of permit applications for daylodge, service building, etc. provided by BC 

to the KNC, with drawings, etc. dated late June and early July.  This suggests that detailed design 

work did not start until June 2014. 

Two key points emerge from consideration of this timeline: 

1. The Proponent has had almost twenty years (since July 1995) of access to the site for research, 

inventory, studies, investigations, survey and design work.  However, detailed design work did 

not commence until June 2014, approximately 4 months prior to the “substantially started” 

deadline; 

2. The Proponent has had three full construction seasons (since spring 2012) to start construction 

of the project.  Construction work at the resort base area did not start until September 2014, 

approximately 1 month prior to the “substantially started” deadline. 

Summary of construction achievements 

Attached to this report as Tab 1 is an Expert Report prepared by Mr. Cal Meiklejohn, Architect AIBC, 

FRAIC, LEED AP.  Some very significant observations and conclusions from Mr. Meiklejohn’s report are as 

follows: 

 “However, based on the documents we have reviewed, it is our opinion that very little of the 

resort has been constructed as of October 12th, 2014 considering the scale of the project 

identified in all the documents reviewed.” 

 “At most, we believe that the concrete work of the two buildings constitutes approximately 10% 

of their value which constitute at most 10% of the capital value of all buildings in Phase 1 which 

are at most 50% of the value of the municipal and ski infrastructure costs.  In brief, the work 

completed to date is likely to be approximately 0.5% of the total value of Phase 1 and should be 

subject to review as noted in Section 10 below.” (emphasis added) 

 “Although the sketches have been prepared without original documents (eg. electronic ACAD) 

files, we believe they clearly indicate that the daylodge building is not located within the 

boundaries of the Land Tenure that has been granted (see SK-002a, SK-002b and SK-002c, 

Appendix D).” 

 “It is interesting that more standard foundation systems were not used (eg. strip/spread 

footings on native or compacted granular subgrade).  Even more unconventional – and in our 

opinion, more risky – is deciding to install the micropiles after the concrete slab has been 

poured as there is no guarantee that the required bearing will be achieved until the piles have 

been installed.  This decision may be based on the apparent lack of geotechnical information; 
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the geotechnical consultant has indicated that they have not been provided with a geotechnical 

report nor have they completed one (see below).  We believe that if sufficient bearing capacity 

is not achieved, the entire slab – and possibility the piles – may need to be removed and 

replaced with an alternative foundation system.” 

 “We have not been provided with any geotechnical reports.  We also note that according to the 

letter submitted by the geotechnical consultant with their Letters of Assurance, ‘… a site specific 

geotechnical investigation for the daylodge has not been conducted.’  It is our opinion that such 

an investigation must be completed to provide sufficient information for the design of the 

micropile foundation system and the suitability of the work completed to date.” 

Mr. Meiklejohn notes a number of significant deficiencies and uncertainties with respect to the work 

completed to date (concrete slabs for the service building and daylodge), as follows: 

“We would recommend at a minimum the following steps be taken to confirm the acceptability of 

the work to date in relation to whether or not the work is actually ‘permitted’ as well as ‘sound’: 

 Confirmation that building footprints are within or outside of Land Act tenures; 

 Confirmation that it is possible for any construction that has occurred outside of the 

boundaries of Land Act tenures to remain; 

 Confirmation of submission regarding the explanation for the relocation of daylodge 

building is acceptable (assuming the above is confirmed); 

 Confirmation of acceptable strength of concrete has been achieved; 

 Confirmation that underslab drainage can be accommodated; 

 Confirmation of acceptable geotechnical conditions such as the retention of native material 

under the slab and related building assemblies; 

 Confirmation of bearing capacity of micropile foundation system (likely achievable only 

upon completion of pile installation); 

 Confirmation from all consultants that work completed to date is acceptable; 

 Confirmation from developer and approval from the Environmental Assessment Office that 

overall resort site plan can be modified to accommodate a relocated daylodge building.” 

In other words: 

 It appears that one of the concrete slabs (daylodge) may have been poured without legal 

authority in a location outside of Land Act tenures; 

 There are serious unanswered geotechnical and engineering questions and it is likely that the 

construction of the slabs do not meet geotechnical requirements (e.g. subsurface drainage); 

 It appears that there has been inadequate engineering or building inspection supervision of the 

construction of the two slabs; 

 The entire resort base area will have to be re-designed to accommodate the relocated daylodge.  

No rationale has been provided for the relocation of the daylodge, nor is it clear how the base 

area can be re-designed to accommodate the new location of the daylodge. 



November 10, 2014 

KNC Submission to the BC Environmental Assessment Office re: 
Has the Jumbo Glacier Resort Project been “substantially started”? 

 

10 Ktunaxa Nation Council November 2014 

 

Mr. Meiklejohn’s conclusion with respect to “substantially started” is as follows: 

“It is our opinion that if the ‘project’ that is considered to be ‘substantially started’ is limited to 

the daylodge and service building, then construction has ‘substantially started’ but only if the 

conditions noted in Section 10 below are met regarding the acceptability of the work completed 

to date.  However, in our opinion, this narrow interpretation of ‘project’ is not consistent with 

the use of the word ‘project’ in the documentation we have reviewed... 

Therefore, we believe that the scope of work used to determine the relatively small 

percentage completion of the work completed in Phase 1 as identified in Section 6 above is 

valid and using this measure, in our opinion the project is not ‘substantially started’ at this 

time. Also, if considered in the context of all three phases, this opinion is more conclusive.” 

(emphasis in original) 

In addition to Mr. Meiklejohn’s observations and conclusions, and based on a report provided 

independently by RK Heliski (Tab 3) there is apparently a substantial risk that the daylodge concrete slab 

has been built in an avalanche run-out zone.  A number of conclusions can be drawn from a review of 

RK’s submission: 

 At a minimum, in its present location the daylodge will be subject to occasionally being engulfed 

in an avalanche cloud if not actual avalanche run-out debris.  This will, we are certain, cause 

considerable consternation to resort guests when this occurs; 

 The resort will have to install fixed avalanche control equipment (howitzers or air guns) so that 

rigorous and frequent avalanche control can be undertaken to control avalanche risk to the 

daylodge during extended storm cycles; 

 The removal of trees adjacent to the daylodge likely increases the risk of the daylodge being 

engulfed in avalanche debris, with associated risks to resort guests; 

 The proposed bus parking area is within the avalanche run-out zone and subject to significant 

avalanche risk; 

 

Consideration of the Meiklejohn Expert Report, the RK Heliski submission, taken together with the 

information available about the timing of design, permitting and construction, leads to the inevitable 

conclusion that the very limited construction work achieved on site (2 concrete slabs which do not even 

constitute foundations) was done very hurriedly and without adequate attention to details related to 

land tenure boundaries, avalanche risk, geotechnical conditions, standard construction procedures and 

overall resort design. 

Components Analysis 

A determination of “substantially started” must be measured in comparison to some benchmark.  The 

only reasonable benchmark, in our view, is a ‘full approved build-out’ benchmark because any other 

benchmark would be arbitrary and risks magnifying the significance of achievements to date in 
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comparison to adjusted phasing concepts.  Below is our summary comparison of all components of full 

build-out vs. actual on the ground accomplishments. 

Full build-out component/elements Status 

25 – 29 ski lifts: 10 T-bars, 8 - 11 quad chairs, 4 - 5 
gondolas, 2 trams, 1 surface people-mover 
 

No ski lifts completed.  Foundation poured for 
base for first ski lift; centre line cleared for lift line.  
 

611 hectare of marked ski runs and trails No ski runs established 
 

Upgraded and relocated access road Very limited upgrading of existing Forest Service 
Road for construction access; offset by 
construction degradation of existing road (muddy, 
cross-ditched last 2 km.)  
 
Resort is not accessible to conventional 
automobiles (high clearance 4WD only).  Not 
accessible at all in winter (ski) season.  
 
There is no indication (e.g. survey markers) of any 
survey or design work on the 9 km. portion of the 
road that is required to be relocated to the north 
side of Jumbo Creek 
 
One permanent bridge to access the resort base 
area has been constructed over Jumbo Creek.  This 
was principally paid for with taxpayer funding 
through the Jumbo Glacier Mountain Resort 
Municipality. 
 

Access road (shuttle bus) from resort base to base 
of Glacier Dome Gondola 
 

No construction 

Base area roads and walking paths No construction 
 

Glacier Dome Teahouse and viewing area 
 

No construction and not accessible 

Initial daylodge 
 

An insulated, non-structural concrete slab has 
been poured for the daylodge.    
 

Glacier Dome base daylodge 
 

No construction 

Condo buildings (21 buildings) No construction 
 

First Nations Interpretive Centre No construction or plans 
 

Parking areas (4), plus underground parking. No parking areas 
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Townhouses (75 townhouse units) None planned, designed or constructed.  No 
municipal services available. 
 

Single family chalets (15 buildings) None planned, designed or constructed.  No 
municipal services available. 
 

Commercial/retail buildings (3 buildings) None planned or constructed 
 

Place of worship None planned or constructed 
 

Staff housing (11 buildings) None planned or constructed 
 

Expanded daylodge No construction  
 

Bed and breakfast (3 buildings) No construction 
 

Hotels (3)  No construction  
 

Service buildings (2) An insulated, non-structural concrete slab has 
been poured for 1 service building 
 

Wastewater collection system 
 

No construction 

Tertiary treatment plant No construction 
 

Emergency power generation No progress 
 

Water supply system (well or wells, storage 
reservoir, distribution system, treatment) 

One well drilled, but no water reservoir, piping or 
pump 
 

Piped propane system No progress 
 

BC Hydro connection 
 

No progress; no electrical supply past Panorama 
resort (approx. 30 km.), no electrical distribution 
 

Summer hiking trail No progress 
 

Summary: 26 principal components to the resort 
at full build-out, with approx. 172 individual 
buildings/elements 

Very limited progress (only a minimal amount of 
work done in respect of two buildings and one ski 
lift, plus one water well drilled) 
Conclusion:  Not close to substantially started 
In relation to full build-out 
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While the Ktunaxa Nation Council believes that full approved build-out is the most appropriate 

benchmark for the Minister to measure the work done to date against in making her decision regarding 

whether the Project has been “substantially started”, we believe the Proponent has failed to 

substantially start the Project even within the context of the much lower benchmarks of: (a) Phase 1, (b) 

a reasonable understanding of the necessary components to make an operable ski resort, or (c) the 

Proponent's vision outlined in the Master Plan. We present these three additional options to 

demonstrate how little the Proponent has done even as against these benchmarks.  

The following table summarizes progress with respect to a completed Phase 1 benchmark: 

Phase One Component/Elements21 Status 
 

6 ski lifts: Glacier Dome gondola, 2 chairlifts, three 
T-bars 
 

No ski lifts completed.  Foundation poured for 
base for first ski lift; centre line cleared for lift line 

Upgraded and relocated access road Very limited upgrading of existing Forest Service 
Road for construction access; offset by 
construction degradation of existing road (muddy, 
cross-ditched last 2 km.)  
 
Resort is not accessible to conventional 
automobiles (high clearance 4WD only).   Not 
accessible at all in winter (ski) season.  
 
There is no indication (e.g. survey markers) of any 
survey or design work on the 9 km. portion of the 
road that is required to be relocated to the north 
side of Jumbo Creek 
 
One permanent bridge to access the resort base 
area has been constructed over Jumbo Creek.  This 
was principally paid for with taxpayer funding 
through the Jumbo Glacier Mountain Resort 
Municipality. 
 

Access road (shuttle bus) from resort base to base 
of Glacier Dome Gondola 
 

No progress 

Resort base area roads and paths No progress 
 

Ski runs (number not specified) 
 

No progress 

Glacier Dome teahouse/refuge and viewing area No construction and not accessible 

                                                           
21

 Information on Phase 1 taken from Sec. 4.4.1.2.1 “First Phase Summary List” and from table 4.14 “Phase One 
Buildings: Bed Unit Breakdown” 2010 Resort Master Plan. 
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Glacier Dome base daylodge No construction and not accessible 
 

Main resort daylodge Concrete slab of questionable construction and 
durability22 
 

Wastewater collection system23 
 

No progress 

Tertiary sewage treatment plant No construction  
 

Emergency power generation No progress 
 

Water wells One well drilled, but no water reservoir, piping or 
pump 
 

Piped propane system No progress 
 

BC Hydro connection No progress 
 

Hotel (1) No construction  
 

Condotel (1) No construction  
 

Condo buildings (3) No construction  
 

Service building Concrete slab of questionable construction and 
durability24 
 

Townhomes (34) No construction  
 

Bed and breakfast (3) No construction  
 

Commercial/retail buildings (2) No construction 
 

Single family chalets (8) No construction  
 

Water storage and distribution system25 No progress 
 

Employee accommodation building (1?) No construction  
 

                                                           
22

 Expert Report of Architect Calvin Meiklejohn (Tab 1). 
23

 Not listed in sec. 4.4.1.2.1 of Resort Master Plan, but inferred to be essential requirements to support other 
components. 
24

 Expert Report of Architect Calvin Meiklejohn (Tab 1). 
25

 Not listed in sec. 4.4.1.2.1 of Resort Master Plan, but inferred to be essential requirements to support other 
components. 
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Summary: 24 principal components to the resort in 
Phase 1 with approx. 72 individual 
buildings/elements 

Very limited progress (only a minimal amount of 
work done in respect of two buildings and one ski 
lift, plus one water well drilled) 
Conclusion: Not close to substantially started on 
full Phase 1 build-out 
 

 

Activities and essential components analysis 

The following table lists the minimum necessary components and functions to operate a minimal ski and 

summer sightseeing resort with day use only (no overnight accommodation), based on a pragmatic 

analysis: 

Minimum necessary elements/functions Status 
 

1 ski lift 
 

No ski lifts completed.  Foundation poured for 
base for first ski lift; centre line cleared for lift line 
 

Ski runs  
 

No progress 

Main resort daylodge Concrete slab of questionable construction and 
durability26 
 

Upgraded and relocated access road See description in previous tables: no progress 
 

Sewage collection and treatment system 
 

No progress 

Emergency power generation No progress 
 

Water well, storage and supply system One well drilled, but no water reservoir, piping or 
pump 
 

BC Hydro connection No progress 
 

Service building Concrete slab of questionable construction and 
durability27 
 

Parking area No progress 
 

Function: Sightseeing Not possible due to lack of access, lifts and trails 
 

Summer skiing Not possible due to lack of access and lifts 

                                                           
26

 Expert Report of Architect Calvin Meiklejohn (Tab 1). 
27

 Expert Report of Architect Calvin Meiklejohn (Tab 1). 
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Winter skiing Not possible due to lack of access and lifts 
 

Summary: 10 principal components and 3 
functions required to make a minimally operable 
resort.   

Very limited progress (only a minimal amount of 
work done in respect of two buildings and one ski 
lift, plus one water well drilled)  
Conclusion: Not close to substantially started in 
comparison to minimal operable resort 
requirements. 
 

 

The following table measures the status of the work done to date in comparison to the vision and key 

components outlined in the Resort Master Plan: 

Key ‘Vision’ Components Status 

Lift access to high alpine glaciers and mountains No progress 
 

Year round skiing Not possible (There has been skiing for many, 
many years in and adjacent to the Jumbo Creek 
valley supported by self-propelled, snowmobile or 
helicopter (RK Heliski) access.  The establishment, 
without any infrastructure, of the Controlled 
Recreation Area constrains and limits the 
continuation of pre-existing ski uses.)   
 

Sightseeing Not possible (There has been self-propelled hiking, 
mountain climbing and sightseeing for many years 
in and adjacent to the Jumbo Creek valley.  The 
establishment, without any infrastructure, of the 
Controlled Recreation Area constrains and limits 
the continuation of these pre-existing uses.)  

First Nations heritage theme No progress 
 

Glacier Dome gondola and viewpoint No progress 
 

Integrated pedestrian oriented base area No progress 
 

Interpretive centre No progress 
 

Environmental monitoring station No progress 
 

Guest relations centre (daylodge?) Concrete slab of questionable construction and 
durability28 

                                                           
28

 Expert Report of Architect Calvin Meiklejohn (Tab 1). 
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2WD vehicle access29 Not possible 
 

Summary: 10 key ‘vision’ components and 
functions 
 

Minimal (only a minimal amount of work done in 
respect of one component) 
Conclusion: Not close to substantially started in 
comparison to the Proponent’s key ‘vision’ 
components 

 

In summary, in comparison to any relevant benchmark, a ‘components analysis’ (as described in Justice 

Macintosh’s decision) leads to only one possible conclusion: ‘not substantially started’.   

Relationship between pre-construction commitment non-compliance and construction 

The Environmental Assessment Certificate for the Project includes attachment F which is a compendium 

of 195 Proponent commitments, all made legally-binding as a condition of the certificate.  Of the 195 

commitments, 20 are clearly worded as requirements prior to construction.   

KNC and EAO staff have had extensive communications (meetings, phone conversations, exchange of 

correspondence) about compliance with the pre-construction commitments.   The attached document 

“KNC Review of Jumbo Glacier Resort EAC Commitments Compliance, Nov. 2014” (Tab 4) taken together 

with the October 9, 2014 letter from the EAO (Autumn Cousins) to the Proponent sets out the differing 

perspectives of the EAO and the KNC with respect to pre-construction commitments compliance.   We 

are in agreement that the Proponent is not in compliance with 3 of the 20 pre-construction 

commitments.   However, the KNC remains firmly of the view that the Proponent is also not in 

compliance with 7 other pre-construction commitments, for the reasons summarized in the attached 

document. 

Nonetheless, it is clear that with respect to at least 3 of the pre-construction commitments, the 

Proponent proceeded with construction without achieving compliance.  This means that the very limited 

construction that has been achieved has been accomplished by avoiding or short-cutting pre-

construction commitments.  

In addition, “the proponent has committed (commitment 36) that the proposed residential and 

commercial structures will be located completely outside the avalanche hazard area.”  As documented 

in the RK Heliski report, it is highly questionable whether the Proponent is in compliance with this 

commitment with respect to the location of the concrete slab for the daylodge.   

In this regard, the KNC adopts the submissions of Wildsight and the Jumbo Creek Conservation Society 

at pages 12 and 13 of their submission regarding non-compliance with EAC conditions. To the societies’ 

submission on that issue, the KNC adds that, if the Proponent has indeed entered into a voluntary 

                                                           
29

 Not included in the Resort Master Plan description of the vision and key components, but obviously necessary. 
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compliance agreement with the Province of British Columbia pursuant to s. 42 of the Environmental 

Assessment Act, this fact alone means only that any non-compliances with the EAC are not offences 

pursuant to s. 41; it does not detract from the fact that construction occurred while the Proponent was 

in a state of non-compliance with the EAC.   

In summary, the very limited, insignificant and problematic30 construction that has been completed by 

the Proponent (concrete pads for two buildings plus concrete anchors for the base of one lift) has been 

accomplished, in part, through the avoidance of legally-binding EAC commitments. 

Attachments (Tabs) 

1. Expert Witness Report of Architect Cal Meiklejohn AIBC, FRAIC, LEED AP and attachments, dated 

November 10, 2014  

2. “Substantially started” submission of Wildsight and the Jumbo Creek Conservation Society, 

prepared by Ecojustice, dated November 10, 2014 

3. RK Heliski Report to the EAO, dated October 30, 2014 

4. KNC Review of Jumbo Glacier Resort EAC Commitments Compliance, November 2014  

5. Environmental Assessment Certificate TD04-01 issued on October 12, 2004 

6. Letter from the EAO to Oberto Oberti, dated January 30, 2009  

7. Excerpt from the EAO User Guide (cover page and pp 38-39), updated March 2011 

8. “Abundance and density of Central Purcell, South Purcell, Yahk, and south Selkirk Grizzly Bear 
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9. “Consequences to the Purcell Mountain Grizzly Bear from the Proposed Jumbo Glacier Resort 

Response to the Wildlife Management Area Proposal” by Dr. Michael Proctor, attached to KNC 

letter to Minister Thomson, dated January 30, 2012 

10. “Consequences to the Purcell Mt Grizzly Bear from the Proposed Jumbo Glacier Resort” by Dr. 

Michael Proctor, dated November 2012 

11. Letter from Dr. Bruce McLellan to Bill Green, undated 2012.  
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 Expert Report of Architect Calvin Meiklejohn (Tab 1). 


