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Introduction 
 

1. The creation of a municipality to exist without electors, an elected council or 

elections for an indefinite duration is beyond the discretion afforded the 

Lieutenant Governor in Council (“LGIC”) under ss.11(3.01) and 11(3.1) of the 

Local Government Act, RSBC 1996, c.323 (“LGA”). 

2. The discretion created by ss.11(3.01) and (3.1) of the LGA is limited by the 

express purposes of the LGA and the Community Charter, SBC 2003, c.26 (the 

“Charter”) and the objects of the legislative scheme, which include accountability 

of council members to the electorate and furtherance of the local public interest.1  

A municipality that exists indefinitely without electors would defeat the purposes 
                                                           

1 The same concern is raised in the Petition concerning the Minister’s recommendation under s.11(2.01) of the 
LGA.  However, the latter is secondary to the challenge to the validity of the Letters Patent that purport to create 
the Jumbo Glacier Mountain Resort Municipality. 
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and objects of the LGA and would render incoherent the scheme of the LGA and 

the Community Charter. 

3. A municipality without electors may exist only temporarily in anticipation of an 

impending electorate.  The discretion to create a municipality under ss.11(3.01) 

and 11(3.1) of the LGA is bounded by two preconditions arising by implication 

from the purpose and scheme of the LGA and Community Charter: 

a. The LGIC must have a reasonable expectation that the area bounded by 

the municipality will have an electorate within four years of the effective 

date of the municipality; and 

b. The Letters Patent must specify that an election must be held within four 

years of incorporation (subject to postponement of the election date by 

amending the Order in Council (“OIC”) when unforeseen circumstances 

delay the arrival of an electorate). 

4. The Letters Patent dated November 13, 2013 are invalid because they fail to 

specify an election date within three years of the date of incorporation.  The 

Letters Patent therefore exceed the discretion afforded the LGIC by ss.11(3.01) 

and (3.1) of the LGA. 

Principles of Statutory Interpretation 

5. A problem of statutory interpretation arises in this case because the government 

has attempted to create, by Letters Patent under the LGA, a quasi-permanent 

Provincially-controlled land use authority by means of a statutory scheme that is 

intended to devolve land use authority to the local level. 

6. The compendious principle of statutory interpretation always applies: 

The appropriate approach to statutory interpretation is that “the words of 
an Act are to be read in their entire context and in their grammatical and 
ordinary sense harmoniously with the scheme of the Act, the object of the 
Act, and the intention of Parliament” (E.A. Driedger, Construction of 
Statutes (2nd ed. 1983), at p.87, frequently cited with approval in this 
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Court, e.g. Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLII 837 (SCC), [1998] 
1 S.C.R. 27, at paras.21 and 23; R. v. Sharpe, [2001] 1 S.C.R. 45, 2001 
SCC 2 (CanLII), at para.33).  This contextual approach accords with the 
previously mentioned dictum of Rand J. in Roncarelli, supra, that “there is 
always a perspective within which a statute is intended [by the legislature] 
to operate” (p.140); and Lord Reid’s caution in Padfield, supra, that the 
particular wording of a ministerial power is to be read in light of “the policy 
and objects of the Act” (p.1030). 

C.U.P.E. v. Ontario (Minister of Labour) 2003 SCC 29 (CanLII) at para.106  

7. The basic and compendious principle of statutory interpretation incorporates the 

more specific principle that discretion created by an enactment must be 

exercised to promote the policy and objects of the enactment. 

Multi-Malls Inc. et al and Minister of Transportation and Communications 
et al. (Re) (1976), 1976 CanLII 623 (ON CA) 
Doctors Hospital and Minister of Health (Re) (1976), 1976 CanLII 739 (ON 
SC), 12 O.R. (2d) 164 (H.C.J.), at para.43 (page 11) 
Rubin v. Canada (Canada Mortgage and Housing Corp.), [1989] 1 F.C. 
265 (C.A.) at pages 273-274 
Great Lakes United v. Canada (Minister of Environment), 2009 FC 408 
(CanLII) at paras.58, 59, 197-206 
The Kingsway Regent Inc. v. Ontario New Home Warranty Program, 2001 
CanLII 27997 (ON SC) at para.24 

8. A further principle applies when a statutory provision creates or threatens to 

create incoherence or inconsistency within the statutory scheme.  In such 

circumstances, the principle requires the following: 

a. If possible, the jurist must strive for an interpretation that avoids 
inconsistency or incoherence without ignoring the text of the impugned 
provision; and 

b. In the alternative, where inconsistency or incoherence is unavoidable, the 
jurist should, where possible, give priority to the most recent and/or most 
specific enactment. 

Lévis (City) v. Fraternité des policies de Lévis Inc., [2007] 1 SCR 591, 
2007 SCC 14 (CanLII) at paras.41 and 58 
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9. The Petitioner says that it is implicit in Lévis that where giving priority to the most 

recent and/or most specific enactment is incompatible with the scheme off the 

enactment, the jurist must seek and impose an interpretation of the specific 

enactment that is consistent and coherent with the scheme and purpose of the 

enactment and does the least injury to the text of the enactment. 

10. A further principle of application is the principle that in assessing the meaning of 

statutory terms, the Court should refrain from excessive semantic gymnastics.  In 

Trial Lawyers, the Supreme Court of Canada made the following observation: 

[57]     The current exemption, cited above, provides an exemption for 
people receiving benefits under the Employment and Assistance Act, 
S.B.C. 2002, c. 40, and the Employment and Assistance for Persons with 
Disabilities Act, S.B.C. 2002, c. 41, or for persons who are “otherwise 
impoverished”.  The exemption in place at the time of the trial provided 
that a judge could waive all fees for a person who is “indigent”.  I conclude 
that these exemptions do not provide sufficient discretion to the trial judge 
to exempt litigants from having to pay hearing fees in appropriate 
circumstances. 

[58]      I agree with the view of the trial judge that the plain meaning of the 
words “impoverished” and “indigent” does not cover people of modest 
means who are nonetheless prevented from having a trial because of the 
hearing fees: 

The AGBC . . . reconciles the principle that the courts are meant to 
be accessible by pointing to the indigency exemption.  It is clear, 
however, that if indigency is not redefined to include those who 
would otherwise be described as middle class, many will be forced 
to forego the assertion of their rights and interests in a courtroom 
for lack of money.  I again note that in this particular case the cost 
of hearing fees for 10 days approached the net income of the family 
for a month. 

. . . The AGBC’s answer dares the courts to redefine indigency — 
while maintaining the label — in a manner that would bring the 
whole exercise into disrepute.  The courts simply do not engage in 
calling things what they are not, and could not be enlisted into an 
executive function by administering a more general form of means 
test to those who come before them, without compromising the 
appearance of independence, and the fact of equality before the 
law, as the TLABC has noted:  see para. 180 herein. The 

http://www.canlii.org/en/bc/laws/stat/sbc-2002-c-40/latest/sbc-2002-c-40.html
http://www.canlii.org/en/bc/laws/stat/sbc-2002-c-40/latest/sbc-2002-c-40.html
http://www.canlii.org/en/bc/laws/stat/sbc-2002-c-41/latest/sbc-2002-c-41.html
http://www.canlii.org/en/bc/laws/stat/sbc-2002-c-41/latest/sbc-2002-c-41.html
http://www.canlii.org/en/bc/laws/stat/sbc-2002-c-41/latest/sbc-2002-c-41.html
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“indigency” remedy does not cure this obvious impediment to 
access to justice. [paras. 396 and 398] 

[59]      Like the trial judge, I am of the view that the courts must read 
“impoverished” in its ordinary sense.  A judge may waive fees for the very 
poor, and no one else.  As the trial judge noted, while a person who 
cannot afford a fee of $100 or $200 may properly be described as 
“indigent” or “impoverished”, it is awkward to use these terms to describe 
a middle class family’s inability to pay a fee that amounts to a month’s net 
salary.  As the trial judge found, there “may be something at odds between 
the indigency test and the level of the fees” (para. 26). 

[60]      Other objections to the exemption provision can be raised.  
Litigants are required to come before the court, explain why they are 
indigent and beg the court to publicly acknowledge this status and excuse 
the payment of fees.  This is arguably an affront to dignity and imposes a 
significant burden on the potential litigant of adducing proof of 
impoverishment ― a burden she may be unable or unwilling to assume.  
This burden may further hamper access to the court.  In clear cases of 
impoverishment, the task may be relatively straightforward.  However, if 
“impoverished” were extended to the large group of additional people that 
the evidence indicates is prevented from going to court because of the 
current hearing fees, the task might be much more complex.  In such 
circumstances, there is a practical concern the exemption application itself 
may contribute to hardship.  

Trial Lawyers Association of British Columbia v. British Columbia (Attorney 
General), [2014] 3 SCR 31, 2014 SCC 59 (CanLII) 

11. Interpreting ss.11(3.01) and 11(3.1) does not require those sections to be treated 

like a statutory outcast.  They must be assigned a meaning to the extent that they 

are compatible with the LGA, subject to the interpretive principles set out above. 

David Suzuki Foundation et al v. Attorney General of British Columbia, 

2004 BCSC 620 (CanLII) at paras.93 and 198 

Statutory Provisions 

12. The following provisions of the LGA are relevant: 

1 The purposes of this Act are 
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(a) to provide a legal framework and foundation for the establishment 
and continuation of local governments to represent the interests 
and respond to the needs of their communities, 

(b) to provide local governments with the powers, duties and functions 
necessary for fulfilling their purposes, and 

(c) to provide local governments with the flexibility to respond to the 
different needs and changing circumstances of their communities. 

5   In this Act: 

 “local government” means 

(a) he council of a municipality, and 
(b) the board of a regional district; 

“local government offices” means, 

(a) in relation to a municipality, the municipal hall, and 
(b) in relation to a regional district, the regional district 

offices; 

“resident elector”, in relation to a municipality or a regional district 
electoral area, means a person who, at the relevant time, meets the 
qualifications for registration under section 50 [resident electors] as 
a resident elector of the municipality or electoral area; 

5.1  Unless a term is otherwise defined in this Act or a contrary intention 
appears in this Act, the definitions in the Community Charter apply to this 
Act. 

Part 2 – Incorporation of Municipalities 

7(1)  On the recommendation of the minister under subsection (2), the 
Lieutenant Governor in Council may, by letters patent, incorporate the 
residents of an area into a new municipality. 

(2) The Minister may recommend incorporation of a new municipality to 
the Lieutenant Governor in Council if, 

(a) in the case of an area for which a vote was taken under section 
8(3)(a), more than 50% of the votes counted as valid favour the 
proposed incorporation, 

(a.1) in the case of an area to which section 279 [no forced 
amalgamations[ of the Community Charter applies, the 
requirements of that section have been met, or 
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(b) in the case of an area for which a vote was taken under section 
8(3)(b), 

(i) more than 50% of the votes counted as valid favour a 
change in local government, and 

(ii) more than 50% of the votes counted as valid favour the 
proposed incorporation if a change in local government were 
made. 

Vote required for the incorporation of a new municipality 

8(1)  The minister must not recommend the incorporation of a new 
municipality to the Lieutenant Governor in Council unless a vote of the 
persons proposed to be incorporated has been taken under this section. 

(1.1) If section 279 [no forced amalgamations] of the Community Charter 
applies, the vote under this section must be conducted separately in each 
of the existing municipalities. 

(2) In any of the following circumstances, the minister may direct that a 
vote be taken of persons in an area specified by the minister respecting 
the proposed incorporation of those persons into a new municipality: 

(a) on the request of the council of a municipality all of part of which 
is in the area; 

(b) on the request of the board of trustees of an improvement 
district all of part of which is in the area; 

(c) on the request of 2 or more residents of any part of the area that 
is not in a municipality; 

(d) on the minister’s own initiative, if the minister is of the opinion 
that those persons should, in the public interest, 

  (i) be incorporated into a new municipality, or 

(ii) either be incorporated into a new municipality or be 
included in an existing municipality. 

(3) A vote under this section must determine the opinion of the eligible 
voters 

 (a) as to whether they favour the proposed new incorporation, or 

 (b) as to 
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(i) whether they favour a change in local government for the 
area, either by the proposed new incorporation or by 
inclusion in a specified existing municipality, and 

(ii) if a change in local government were made, whether they 
would favour the proposed new incorporation or inclusion in 
a specified existing municipality. 

  (4) A vote under subsection (3)(b) must be by 2 questions as follows: 

(a) the first question must ask whether the voter favours a change 
in local government in the area, either by the proposed new 
incorporation or by inclusion in a specified existing municipality; 

(b) the second question must ask whether the voter favours, if a 
change in local government were made, the proposed new 
incorporation or inclusion in the specified existing municipality. 

(5) As an exception to the requirement that the question to be voted on be 
in a form that a voter may indicate assent or dissent, a question under 
subsection (4)(b) must be in a form that a voter may indicate a preference. 

(6) As a limit on the authority of the minister under this section, a vote 
under this section must not be held in a local community under section 
838 until 5 years after the later of the following: 

   (a) the date that the local community was established; 

(b) the date that the latest vote under this section was taken in the 
local community. 

Incorporation of municipality in conjunction with resource development 

10(1)  The Lieutenant Governor in Council may, by letters patent, incorporate 
the residents of a rural area into a municipality without holding a vote under 
this Part if the Lieutenant Governor in Council is of the opinion that it is in  
the public interest to establish the municipality in conjunction with the 
development of a natural resource. 

(2) Letters patent under this section may 

 (a) include exceptions from statutory provisions, 

 (b) specify the effective period or time for an exception, and 

 (c) provide for restriction, modification or cancellation by the 
Lieutenant Governor in Council of an exception or its effective period. 
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(3) For a municipality incorporated under this section, on the 
recommendation of the minister, the Lieutenant Governor in Council my, by 
letters patent, provide for further exceptions and conditions. 

… 

Incorporation of a mountain resort municipality 

11(1) If a vote under section 8 is in favour of incorporation, the minister may 
recommend to the Lieutenant Governor in Council incorporation of a 
municipality as a mountain resort municipality. 

(1.1) The minister may not recommend incorporation of a mountain resort 
municipality under subsection (1) unless the minister is satisfied that 

(a)  alpine ski lift operations, year-round recreational facilities and 
commercial overnight accommodations are offered within the area of 
the proposed municipality, or 

(b) a person has entered into an agreement with the government with 
respect to developing alpine ski lift operations, year-round recreational 
facilities and commercial overnight accommodation within the area of 
the proposed municipality. 

(2) Despite section 8, in the case of an area that is a mountain resort 
improvement district, the minister may recommend incorporation of a new 
mountain resort municipality to the Lieutenant Governor in Council, in 
accordance with the letters patent of the improvement district. 

(2.1) Despite section 8, in the case of an area that is not a mountain resort 
improvement district, the minister may recommend to the Lieutenant 
Governor in Council incorporation of a new mountain resort municipality for 
the area, whether or not there are residents of the area at the time of the 
recommendation, if the minister is satisfied that a person has entered into an 
agreement with the government with respect to developing alpine ski lift 
operations, year-round recreational facilities and commercial overnight 
accommodation within the area. 

(3) On the recommendation of the minister under subsection (1) or (2), the 
Lieutenant Governor in Council may, by letters patent, incorporate the 
residents of an area into a mountain resort municipality. 

(3.01) On the recommendation of the minister under subsection (2.1), and 
whether or not there are residents in the area at the time of incorporation, the 
Lieutenant Governor in Council may, by letters patent, incorporate a new 
mountain resort municipality for the area, consisting of the members of the 
municipal council and the residents of the area, if any. 
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(3.02) For certainty, and unless the letters patent for a mountain resort 
municipality incorporated under subsection (3.01) provide otherwise, 

(a) a mountain resort municipality incorporated under subsection 
(3.01) is a municipality and any provision of this Act or regulation 
under this Act or any other Act or regulation that applies to 
municipalities applies to the mountain resort municipality, and 

(b) the council of a mountain resort municipality incorporated under 
subsection (3.01) is a council and any provision of the Act or 
regulation under this Act or any other Act or regulation that applies to 
municipal councils applies to the council of the mountain resort 
municipality. 

(3.1) Letters patent under subsection (3.01) that, on the recommendation of 
the minister under subsection (2.1), incorporate a mountain resort 
municipality  may do one or more of the following: 

   (a) include exceptions from statutory provisions; 

   (b) specify the effective period or time for an exception; 

(c) provide for restriction, modification or cancellation by the 
Lieutenant Governor in Council of an exception or its effective period; 

(d) appoint or provide for the appointment of one or more individuals 
to be the members of the municipal council of the municipality and 
appoint or provide for the appointment of a mayor from among the 
appointed members of the municipal council; 

(e) despite section 36, provide that the minister may set the general 
voting day for the first election of members to the municipal council for 
any date the minister considers appropriate, including a date that is 3 
or more years after the incorporation of the mountain resort 
municipality. 

(3.2) For a mountain resort municipality incorporated under subsection (3) on 
the recommendation of the minister under subsection (2.1), the Lieutenant 
Governor in Council may, on the recommendation of the minister and by 
letters patent, provide for further exceptions, conditions and appointments. 

(3.3) Appointments may be made under subsection (3.1)(d) or (3.2) until the 
general voting day for the first election of members to the municipal council. 

(5) Section 17 applies with respect to the incorporation of a mountain resort 
municipality under this section. 
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First Election for municipality 

12.2(1) Letters patent incorporating a municipality may do one or more of the 
following: 

(a) set the general voting day for the first election or authorize a 
person to do this; 

(b) appoint the chief election officer and deputy chief election officer 
for the first election or authorize a person or body to do this; 

(c) apply to the first election for the municipality all or part of one or 
more of the following bylaws of another local government: 

  (i) a bylaw under Part 3 [Electors and Elections] 

(ii) a bylaw under section 551 [regulation of signs and 
advertising]; 

(iii) a bylaw under section 8(4) [fundamental powers – signs 
and advertising] of the Community Charter; 

(d) make, to a bylaw applied under paragraph (c), any modifications 
the Lieutenant Governor in Council considers necessary or advisable 
in order to apply the bylaw to the first election for the municipality. 

  (2) The general voting day set under subsection (1)(a) 

   (a) must be on a Saturday, and 

   (b) may be before the date the municipality is incorporated. 

(3) If the general voting day set under subsection (1)(a) is before the date the 
municipality is incorporated, Part 3 [Electors and Elections] applies, subject 
to the letters patent, as if the municipality were incorporate. 

First council and neighbourhood constituencies 

12.3(1) Letters patent incorporating a municipality my do one or more of the 
following: 

(a) set the terms of office for first council members, if these are to be 
different from the terms otherwise established by the Community 
Charter; 

(b) appoint or provide for the appointment of an interim council, which 
must consist of a mayor and an even number of councillors, …. 
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13(3) Letters patent incorporating a mountain resort municipality may do one 
or more of the following: 

(a) provide that section 211(1)(a) to (c) [requirements for establishing 
a local area service] of the Community Charter does not apply, but 
that the inspector may direct that the approval of the electors or the 
assent of the electors be obtained in relation to the proposed bylaw; 
… 

   (c) provide 

(i) for the appointment by the minister of one councilor to the 
municipal council, despite section 36, 36.1 and 37(1)(a) and (c) 
to (e), 

(ii) for the minister to make orders relating to any other matters 
respecting the appointment of the councilor including, without 
limitation, providing an exception to or modification of a 
requirement or condition established by this Act or the 
regulations,  … 

(iv) that section 118(3) and (6) [size of council] of the 
Community Charter does not apply 

(d) despite any provision of Part 26, 

(i) require the municipality to adopt an official community plan 
for the municipality within a specified period,  … 

   (f) require the municipality 

    (i) do one of the following: 

(A) establish, with the approval of the inspector, a resort 
advisory committee to provide advice and make 
recommendations to the municipal council; 

(B) designate, with the approval of the inspector, an 
entity as the resort advisory committee to provide advice 
and make recommendations to the municipal council, 
and 

(ii) consult with the resort advisory committee on matters 
specified in the letters patent. 
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Additional Powers 

14.4(2) Despite this or any other Act, letters patent of a municipality or an 
order of the Lieutenant Governor in Council under this Part may establish 
any terms and conditions the Lieutenant Governor in Council considers 
appropriate in respect of any matter related to the letters patent or order. 

(3) As restriction, in exercising a power under this section, the Lieutenant 
Governor in Council may not do the following: 

 (a) override an absolute prohibition contained in an enactment; 

(b) eliminate a requirement for obtaining the assent of the electors, 
unless that requirement is modified by replacing it with a requirement 
for obtaining the approval of electors by alternate approval process. 

36(1) Elections for the mayor and all councilors of each municipality and 
elections for the electoral area directors of each regional district, to be known 
collectively as a general local election, must be held in the year 2014 and in 
every 4th year after that.   … 

36.1(a) Unless a bylaw under subsection (2) applies, every council member 
must be elected from the municipality at large. 

49(1) In order to vote at an election for a municipality or electoral area, a 
person 

(a) must meet the requirements of section 50(1)(a) to (e) or 51(1)(a) to 
(g) at the time of voting, 

(b) must not be disqualified by this Act or any other enactment for 
voting in the election or be otherwise disqualified by law, and 

(c) must be registered as an elector of the municipality or electoral 
area. 

50(1) In order to be registered as a resident elector of a municipality or 
electoral area, a person must meet all the following requirements on the day 
of registration: 

   (a) the person must be 

(i) an individual who is 18 years of age or older on the day of 
registration, or 

(ii) if an election is in progress for the municipality or electoral 
area, an individual who will be 18 years of age or older on 
general voting day for the election; 
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   (b) the person must be a Canadian citizen; 

(c) the person must have been a resident of British Columbia, as 
determined in accordance with section 52, for at least 6 months 
immediately before the day of registration; 

(d) the person must have been a resident of the municipality or 
electoral area, as determined in accordance with section 52, for at 
least 30 days immediately before the day of registration; 

(e) the person must not be disqualified under this or any other 
enactment from voting in an election or be otherwise disqualified by 
law. 

(2) If the boundaries of a municipality or electoral area are extended or a new 
municipality is incorporated, a person is deemed to have satisfied the 
requirement of subsection (1)(d) if, for at least 30 days before the person 
applies for registration as an elector, the person has been a resident, as 
determined in accordance with section 52, of the area that is included in the 
municipality or electoral area or becomes a new municipality. 

51(1) In order to be registered as a non-resident property elector of a 
municipality or electoral area, a person must meet all the following 
requirements on the day of registration:  … 

(d) the person must have been the registered owner of real property in 
the municipality or electoral area for at least 30 days immediately 
before the day of registration … 

890(1) Subject to subsection (4), a local government must not adopt an 
official community plan bylaw, a zoning bylaw or a bylaw under section 914.2 
[early termination of land use contracts] without holding a public hearing on 
the bylaw for the purpose of allowing the public to make representations to 
the local government respecting matters contained in the proposed bylaw. 

(2)  A public hearing must be held after the first reading of the bylaw and 
before third reading. 

(3) At the public hearing all persons who believe that their interest in property 
is affected by the proposed bylaw must be afforded a reasonable opportunity 
to be heard or to present written submissions respecting matters contained in 
the bylaw that is the subject of the hearing. 

(4) A local government may waive the holding of a public hearing on a 
proposed bylaw, other than a proposed bylaw under section 914.2, if 

(a) an official community plan is in effect for the area that is subject to 
a proposed zoning bylaw, and 
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 (b) the proposed bylaw is consistent with the plan.   

13. The following provisions of the Community Charter are relevant: 

Part 1 — Principles, Purposes and Interpretation 

Principles of municipal governance 

1  (1) Municipalities and their councils are recognized as an order of 
government within their jurisdiction that 

(a) is democratically elected, autonomous, responsible and 
accountable, 

(b) is established and continued by the will of the residents of their 
communities, and 

(c) provides for the municipal purposes of their communities. 

(2) In relation to subsection (1), the Provincial government recognizes that 
municipalities require 

(a) adequate powers and discretion to address existing and future 
community needs, 

(b) authority to determine the public interest of their communities, 
within a legislative framework that supports balance and certainty in 
relation to the differing interests of their communities, 

(c) the ability to draw on financial and other resources that are 
adequate to support community needs, 

(d) authority to determine the levels of municipal expenditures and 
taxation that are appropriate for their purposes, and 

(e) authority to provide effective management and delivery of 
services in a manner that is responsive to community needs. 

Principles of municipal-provincial relations 

2  (1) The citizens of British Columbia are best served when, in their 
relationship, municipalities and the Provincial government 

(a) acknowledge and respect the jurisdiction of each, 

(b) work towards harmonization of Provincial and municipal 
enactments, policies and programs, and 



16 
 

(c) foster cooperative approaches to matters of mutual interest. 

(2) The relationship between municipalities and the Provincial government 
is based on the following principles: 

(a) the Provincial government respects municipal authority and 
municipalities respect Provincial authority; 

(b) the Provincial government must not assign responsibilities to 
municipalities unless there is provision for resources required to 
fulfill the responsibilities; 

(c) consultation is needed on matters of mutual interest, including 
consultation by the Provincial government on 

(i)   proposed changes to local government legislation, 

(ii)   proposed changes to revenue transfers to 
municipalities, and 

(iii)   proposed changes to Provincial programs that will have 
a significant impact in relation to matters that are within 
municipal authority; 

(d) the Provincial government respects the varying needs and 
conditions of different municipalities in different areas of British 
Columbia; 

(e) consideration of municipal interests is needed when the 
Provincial government participates in interprovincial, national or 
international discussions on matters that affect municipalities; 

(f) the authority of municipalities is balanced by the responsibility of 
the Provincial government to consider the interests of the citizens of 
British Columbia generally; 

(g) the Provincial government and municipalities should attempt to 
resolve conflicts between them by consultation, negotiation, 
facilitation and other forms of dispute resolution. 

Purposes of Act 

3  The purposes of this Act are to provide municipalities and their councils 
with 

(a) a legal framework for the powers, duties and functions that are 
necessary to fulfill their purposes, 
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(b) the authority and discretion to address existing and future 
community needs, and 

(c) the flexibility to determine the public interest of their 
communities and to respond to the different needs and changing 
circumstances of their communities. 

Broad interpretation 

4  (1) The powers conferred on municipalities and their councils under this  
Act or the Local Government Act must be interpreted broadly in 
accordance with the  purposes of those Acts and in accordance with 
municipal purposes. 

(2) If 

(a) an enactment confers a specific power on a municipality or 
council in relation to a matter, and 

(b) the specific power can be read as coming within a general 
power conferred under this Act or the Local Government Act, 

the general power must not be interpreted as being limited by that specific 
power, but that aspect of the general power that encompasses the specific 
power may only be exercised subject to any conditions and restrictions 
established in relation to the specific power. 

Definitions and other interpretation rules 

5  The Schedule to this Act establishes definitions of terms used in this Act 
and rules of interpretation that apply to this Act. 

Part 2 — Municipal Purposes and Powers 

Division 1 — Purposes and Fundamental Powers 

Municipalities and their councils 

6  (1) A municipality is a corporation of the residents of its area. 

(2) The governing body of a municipality is its council. 

(3) New municipalities may be established, and the boundaries of existing 
municipalities may be altered, in accordance with Part 2 [Incorporation] of 
the Local Government Act. 

Municipal purposes 

7  The purposes of a municipality include 

http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
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(a) providing for good government of its community, 

(b) providing for services, laws and other matters for community 
benefit, 

(c) providing for stewardship of the public assets of its community, 
and 

(d) fostering the economic, social and environmental well-being of 
its community. 

Fundamental powers 

8  (1) A municipality has the capacity, rights, powers and privileges of a 
natural person of full capacity. 

(2) A municipality may provide any service that the council considers 
necessary or desirable, and may do this directly or through another public 
authority or another person or organization. 

(3) A council may, by bylaw, regulate, prohibit and impose requirements in 
relation to the following: 

(a) municipal services; 

(b) public places; 

(c) trees; 

(d) firecrackers, fireworks and explosives; 

(e) bows and arrows, knives and other weapons not referred to in 
subsection (5); 

(f) cemeteries, crematoriums, columbariums and mausoleums and 
the interment or other disposition of the dead; 

(g) the health, safety or protection of persons or property in relation 
to matters referred to in section 63 [protection of persons and 
property]; 

(h) the protection and enhancement of the well-being of its 
community in relation to the matters referred to in section 
64 [nuisances, disturbances and other objectionable situations]; 

(i) public health; 

(j) protection of the natural environment; 
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(k) animals; 

(l) buildings and other structures; 

(m) the removal of soil and the deposit  of soil or other material. 

(4) A council may, by bylaw, regulate and impose requirements in relation 
to matters referred to in section 65 [signs and other advertising]. 

(5) A council may, by bylaw, regulate and prohibit in relation to the 
discharge of firearms. 

(6) A council may, by bylaw, regulate in relation to business. 

(7) The powers under subsections (3) to (6) to regulate, prohibit and 
impose requirements, as applicable , in relation to a matter 

(a) are separate powers that may be exercised independently of 
one another, 

(b) include the power to regulate, prohibit and impose 
requirements, as applicable , respecting persons, property, things 
and activities in relation to the matter, and 

(c) may not be used to do anything that a council is specifically 
authorized to do under Part 26 [Planning and Land Use 
Management] or Part 27 [Heritage Conservation] of the Local 
Government Act. 

(8) As examples, the powers to regulate, prohibit and impose 
requirements under this section include the following powers: 

(a) to provide that persons may engage in a regulated activity only 
in accordance with the rules established by bylaw; 

(b) to prohibit persons from doing things with their property; 

(c) to require persons to do things with their property, to do things 
at their expense and to provide security for fulfilling a requirement. 

(9) A municipality must make available to the public, on request, a 
statement respecting the council's reasons for adopting a bylaw under 
subsection (3), (4), (5) or (6). 

(10) Powers provided to municipalities under this section 

(a) are subject to any specific conditions and restrictions 
established under this or another Act, and 

http://www.bclaws.ca/civix/document/LOC/complete/statreg/--%20C%20--/42_Community%20Charter%20%5BSBC%202003%5D%20c.%2026/00_Act/03026_02.xml#6800159
http://www.bclaws.ca/civix/document/LOC/complete/statreg/--%20C%20--/42_Community%20Charter%20%5BSBC%202003%5D%20c.%2026/00_Act/03026_02.xml#27922377
http://www.bclaws.ca/civix/document/LOC/complete/statreg/--%20C%20--/42_Community%20Charter%20%5BSBC%202003%5D%20c.%2026/00_Act/03026_02.xml#86856489
http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
http://www.bclaws.ca/civix/document/LOC/complete/statreg/-- C --/42_Community Charter [SBC 2003] c. 26/00_Act/03026_02.xml
http://www.bclaws.ca/civix/document/LOC/complete/statreg/-- C --/42_Community Charter [SBC 2003] c. 26/00_Act/03026_02.xml
http://www.bclaws.ca/civix/document/LOC/complete/statreg/-- C --/42_Community Charter [SBC 2003] c. 26/00_Act/03026_02.xml
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(b) must be exercised in accordance with this Act unless otherwise 
provided. 

(11) For certainty, 

(a) the authority under subsection (2) does not include the authority 
to regulate, prohibit or impose requirements, and 

(b) for the purposes of subsection (3) (a), a service does not 
include an activity that is merely the exercise of authority to 
regulate, prohibit or impose requirements and related enforcement. 

25(1) Unless expressly authorized under this or another Act, a council 
must not provide a grant, benefit, advantage or other form of assistance to 
a business, including 

(a) any form of assistance referred to in section 24(1) [publication of 
intention to provide certain kinds of assistance], or 

   (b) an exemption from a tax or fee. 

81(1) A general local election for the mayor and all councillors of each 
municipality must be held in the year 2014 and in every 4th year after that. 

115  Every council member has the following responsibilities: 

(a) to consider the well-being and interests of the municipality and 
its community; 

(b) to contribute to the development and evaluation of the policies 
and programs of the municipality respecting its services and other 
activities; 

(c) to participate in council meetings, committee meetings and 
meetings of other bodies to which the member is appointed; 

  (d) to carry out other duties assigned by the council; 

  (e) to carry out other duties assigned under this or any other Act. 

Schedule 

“municipality” means, as applicable 

(a) the corporation into which the residents of an area are 
incorporated as a municipality under Part 2 [Incorporation of 
Municipalities] of the Local Government Act or under any 
other Act, or 
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   (b) the geographic area of the municipal corporation, 

But does not include the City of Vancouver unless otherwise 
provided; 

   “population” means, in relation to an area, 

(a) population for the area as determined by the most recent 

population census, or 

(b) if the population has not been established for the area by 

census, population determined by the minister; 

14. The term “community” is not defined by the LGA or Community Charter. 

Democratic Accountability to the Local Electorate is at the Heart of the Purposes 
and Scheme 

15. Local democratic accountability is at the heart of the purpose and scheme of the 

LGA and Community Charter. 

16. Section 1 of the LGA defines its purposes.  Under subsection 1(a), the purpose 

of the LGA is to provide a legal framework and foundation for the establishment 

and continuation of local governments to represent the interests and respond to 

the needs of their communities.  Subsection 1(c) of the LGA speaks to flexibility 

in municipal responses to the needs and circumstances of their communities. 

17. Similarly, section 1(1) of the Community Charter recognizes municipalities and 

their councils as an order of government that is democratically elected and 

accountable, established and continued by the will of the residents of their 

communities. 

18. Subsection 1(b) of the LGA states that the purpose of the LGA is to provide local 

governments with the powers, duties and functions necessary for fulfilling their 

purposes.   Section 1(2) of the Community Charter reinforces that municipalities 

require adequate powers and discretion to address existing and future 

community needs. 
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19. Section 6 of the Community Charter provides that a municipality is a corporation 

of the residents of its area.  Section 7 of the Community Charter provides that the 

purposes of a municipality include providing good government and services for 

its community.  Section 115 of the Community Charter provide that every council 

members has a responsibility to consider the well-being and interests of the 

municipality and its community. 

20. Section 1 of the LGA and ss.1, 6 and 7 of the Community Charter frame the 

statutory purposes and objects out of which municipalities arise.  Municipalities, 

as creatures of these statutes, cannot exceed those purposes. 

Democratic Governance and the Rule of Law 

21. The LGA and Community Charter have a structure that places democratic 

accountability at the core of our system of government.  The structure of the LGA 

and Community Charter is consistent with basic Canadian constitutional values: 

[67]   The consent of the governed is a value that is basic to our 
understanding of a free and democratic society.  Yet democracy in any 
real sense of the word cannot exist without the rule of law.  It is the law 
that creates the framework within which the "sovereign will" is to be 
ascertained and implemented.  To be accorded legitimacy, democratic 
institutions must rest, ultimately, on a legal foundation.  That is, they must 
allow for the participation of, and accountability to, the people, through 
public institutions created under the Constitution.  Equally, however, a 
system of government cannot survive through adherence to the law 
alone.  A political system must also possess legitimacy, and in our political 
culture, that requires an interaction between the rule of law and the 
democratic principle.  The system must be capable of reflecting the 
aspirations of the people.  But there is more.  Our law's claim to legitimacy 
also rests on an appeal to moral values, many of which are imbedded in 
our constitutional structure.  It would be a grave mistake to equate 
legitimacy with the "sovereign will" or majority rule alone, to the exclusion 
of other constitutional values. 

Reference re Succession of Quebec, [1998] 2 SCR 217, 1998 CanLII 793 
(SCC) at para.67 
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Subsidiarity 

22. The purpose and object of the scheme set up by the LGA and Community 

Charter is consonant with the principle of subsidiarity.  The principle of 

subsidiarity holds that decisions are often best made at a level of government 

that is closest to the citizens affected, and thus most responsive to their needs, to 

local distinctiveness, and to population diversity.  It is to be noted that the 

principle of subsidiarity is currently not a separate doctrine, but may be used as a 

principle of interpreptation 

Spraytech v. Hudson (Town), 2001 SCC 40 (CanLII) at para.3 

Salt Spring Island Local Trust Committee v. B&B Ganges Marina Ltd., 
2007 BCSC 892 (CanLII) at paras.82-85 [upheld without comment on the 
issue of subsidiarity at 2008 BCCA 544 (CanLII) 

Case Authority Dealing with the Meaning of the term “Municipality” 

23. The  purpose and object of the scheme enacted by the LGA and Community 

Charter is consonant with the meaning of the traditional term “municipality”.  That 

is not to say that the traditional meaning of a term cannot ever change, but the 

courts should refrain where possible from distorting the meaning of traditional 

terms, particularly when they import the basic norms of a democracy. 

24. Municipalities are democratic institutions; and the granting of municipal status to 

an entity is, in essence, the granting of self-government within a locality.  The 

classic expression is set out in Smith v. London (City) in the context of an 

analysis of s.92(8) of the Constitution Act, 1967: 

The term “Municipal Institutions” appears intended to give compendious 
expression to the state of affairs which exists in a defined populated area 
the inhabitants of which are incorporated and intrusted with privileges of 
local self-government or administration responsive to the needs, the 
health, the safety, the comfort, and the orderly government of an 
organized community. 

Smith v. London (City) (1909), 14 O.W.R. 1248, 1 O.W.N. 280, 20 O.L.R. 
133 (Ont.Div.Ct.) at para.7 
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25. J.W. Willcock makes a similar statement in The Law of Municipal Corporations: 

“…the creation of a municipal Corporation is the constituting of all the people of a 

certain place, a body politic, for the purpose of self-government…”  Outside 

s.11(3.01) of the LGA, the grant of municipal status to an entity absent a ‘body 

politic’ is not a grant of self-government; there is no ‘self’ to be governed. 

Dugas v. McFarlane (1911) 18 W.L.R. 701 (Y.T.) 

Re Gagnon and Studer [1948] O.R. 634 (C.A.) 
 
Ian MacF. Rogers, The Law of Canadian Municipal Corporations at pp. 3 – 
6 

J.W. Willcock, The Law of Municipal Corporations at pp. 179 

26. In Re Election of Bushnell et al., Ex Rel. Gonneau, 1962 CanLII 189 (ON SC), 

Schatz, J. considered the word “municipality” to have an inherent meaning: 

Therefore in considering the meaning of the word “residing” as used in 
s.34(1)(a) , one must endeavour to ascertain the object and purpose of the 
Municipal Act, and this particular section of it.  The Municipal Act is, of 
course, a statute for creating and regulating of municipal corporations and 
the object of such municipal corporations have been referred to judicially 
in the case of Eddy v. Millmine (1920), 52 D.L.R. 312 at p.314, 47 O.L.R at 
p.280, where Mulock, C.J. Ex., as he then was, quotes from Dillon on 
Corporations [5th ed. Ss.31, 33] as follows: 

“A municipal corporation, in its strict and proper sense, is the body 
politic and corporate constituted by the incorporation of the 
inhabitants of a city or town for the purposes of local government 
thereof.” … the primary and fundamental idea of such a corporation 
is “an institution to regulate and administer the internal concerns of 
the inhabitants of a defined locality in matters peculiar to the place 
incorporated, or at all events not common to the State or people at 
large.”  The definition of municipality in the Municipal Act is as 
follows: “1(n) ‘municipality’ means a locality the inhabitants of which 
are incorporated.” 

Rogers in his text on Law of Canadian Municipal Corporations at p.5 says: 

The distinguishing quality of a municipal corporation is its power of 
local self-government; the inhabitants, being incorporated, are 
authorized in their corporate capacity to legislate in respect of 
matters of local concern.  
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Parliamentary Sovereignty 

27. The Petitioner agrees that the Province of British Columbia has sovereign 

jurisdiction to enact legislative schemes, specific and general, to deal with local 

governance, land use and planning, and economic development.  More 

particularly, the Province may create any number of legislative schemes to 

facilitate the development of a locally unpopular ski resort in a sensitive 

environmental area. 

Smith v. London (City) (1909), 14 O.W.R. 1248, 1 O.W.N. 280, 20 O.L.R. 
133 (Ont.Div.Ct.) at para.23 

 
28. At issue in this case, however, is not whether the provincial Legislature could 

pass a valid enactment to facilitate the development of a ski resort.  Rather, the 

issue in this case is whether a municipality perpetually without a community of 

residents may be created under the Local Government Act. 

29. The problem of statutory interpretation arises in this case because the tension 

arising from the attempt by the LGIC to create, by Letters Patent under the LGA, 

a quasi-permanent Provincially-controlled land use authority by means of a 

statutory scheme intended to devolve land use authority to layer of government 

that is accountable to local residents.  The resulting tension must be resolved by 

this Court. 

The Jumbo Glacier Mountain Resort Municipality Letters Patent are inconsistent 
with the LGA and Community Charter 

30. The Letters Patent of Jumbo Resort Mountain Resort Municipality, issued by OIC 

dated November 19, 2012, purport to create an entity that is contrary to the 

statutory purposes and objects set out in the LGA and Community Charter. 

31. Section 9 of the Letters Patent provide that s.36 of the LGA (which requires 

general local elections every 4 years – [then every 3 years]) does not apply to 

JRMRM.  Section 9 of the Letters Patent have no expiry date.   
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32. While the Letters Patent contemplate that there may or may not be first elections 

in discussing when environmental and first nations advisory boards may be 

dissolved in ss.5(3)(a), 6(3)(a) and 7(4)(a), the Letters Patent do not fix or require 

the fixing of any election date.  Furthermore, the Letters Patent do not provide 

that the Minister may fix an election date pursuant to s.11(3.1)(e). 

33. The Letters Patent thereby purport to create a municipality that is anticipated 

may continue perpetually without a community, without an electorate, without 

elections and without an elected council. 

34. The Letters Patent do not purport to exempt JGMRM from s.1 of the LGA or ss.1, 

6 and 7 of the Community Charter.  Indeed, exempting a municipality from the 

application of s.1 of the LGA and ss.1, 6 and 7 of the Community Charter would 

be impossible because such Letters Patent would expressly attack the enabling 

statutes pursuant to which the Letters Patent are issued. 

35. The JGMRM Letters Patent are contrary to the principle a discretion created by 

an enactment must be exercised to promote the policy and objects of the 

enactment. 

Multi-Malls Inc. et al and Minister of Transportation and Communications 
et al. (Re) (1976), 1976 CanLII 623 (ON CA) 
Doctors Hospital and Minister of Health (Re) (1976), 1976 CanLII 739 (ON 
SC), 12 O.R. (2d) 164 (H.C.J.), at para.43 (page 11) 
Rubin v. Canada (Canada Mortgage and Housing Corp.), [1989] 1 F.C. 
265 (C.A.) at pages 273-274 
Great Lakes United v. Canada (Minister of Environment), 2009 FC 408 
(CanLII) at paras.58, 59, 197-206 
The Kingsway Regent Inc. v. Ontario New Home Warranty Program, 2001 
CanLII 27997 (ON SC) at para.24 

36. A complication in the analysis is the express provision in s.11(3.01) that the LGIC 

may incorporate a new mountain resort municipality “whether or not there are 

residents in the area at the time of incorporation”.  In the Petitioner’s submission, 

the Court must attempt to reconcile the phrase “whether or not there are 
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residents in the area at the time of incorporation” with the purposes and objects 

of the LGA and Community Charter, as required by Lévis (City) v. Fraternité des 

policies de Lévis Inc., [2007] 1 SCR 591, 2007 SCC 14 (CanLII) at paragraph 41. 

37. In the submission of the Petitioner, s.11(3.01) can best be reconciled with the 

purposes and objects of LGA and the Community Charter by limiting the 

discretion created by the phrase “whether or not there are residents in the area at 

the time of incorporation” to circumstances where: 

a. The LGIC has a reasonable expectation that the area bounded by the 

municipality will have an electorate within four years of the effective date 

of the municipality; and 

b. The Letters Patent specify that an election must be held within four years 

of incorporation (subject to extension by further OIC if unforeseen events 

delay the arrival of an electorate). 

38. The implicit preconditions on the exercise of discretion set out above would 

preserve the requirement that the LGIC must at minimum intend to create a 

democratically elected municipal government as required by ss.1, 2 and 6 of the 

Community Charter and s.1 of the LGA.  The span of four years until the first 

election is consistent with s.36 of the LGA, which requires general local elections 

every four years.  An indefinitely non-democratic and unelected municipal 

government would not be within the discretion created by s.11(3.01), as this 

notion is too much at odds with the purpose and object of the LGA and 

Community Charter 

 

All of which is respectfully submitted this 13th day of July, 2015 

 
      _____________________________________ 
      Jason Gratl 
      Counsel for the Petitioner 
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